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HAVE WE FORGOTTEN THE KREVER COMMISSION INQUIRY?

By William Urquhart

It is said those who ignore history are bound to repeat it.  

In 1980, Mr. Justice Horace Krever, perhaps better remembered now for a more recent inquiry, published the report of his Royal Commission Inquiry into the Confidentiality of Health Records in Ontario.  His recommendations included:

· That no corporation or individual licensed under The Private Investigators and Security Guards Act be permitted to own an interest of any kind in an insurance adjusting firm or to carry on a business as an insurance adjuster;

· That The Private Investigators and Security Guards Act require that a majority of the issued and allotted voting shares of a corporation licensed under the Act be beneficially owned by persons ordinarily resident in Canada; and

· That no individual, partnership or corporation carrying on business as an insurance adjuster be permitted to carry on business as a private investigator or own an interest of any kind in a corporation licensed as a private investigator under the Private Investigators and Security Guards Act.  

Other recommendations spoke to the need for physical separation of entities holding sensitive information.  The inquiry was conducted during a time when computers in business were rare and the flow of information was relatively easily controlled and tracked.  The organisations criticised were in many instances leading edge for their time. The practices criticised were pervasive, with indiscriminate sharing of information between adjusters, private investigators and the Ontario Health Insurance Place (OHIP) and investigators using inappropriate ruses to access heath and other records.  The inquiry was especially alarmed that in one instance a private investigation agency had shares in an independent adjusting firm and in several instances adjusting firms had interests in private investigation agencies.   

That inquiry got its life from the discovery of these widespread abuses that involved not only private investigators and insurance adjusters but also insurance companies and lawyers at a time when privacy legislation was virtually non existent.  Some of us have been witness to how easily one can be swept up in improper activity, especially if everyone is doing it, it is endorsed by one’s superiors, colleagues, legal counsel, etc. and the objective is to prevent or detect fraud, for a fee of course.   

Until his inquiry, as Mr. Justice Krever said, those groups came to think they could improperly access medical information, “as a matter of right”.  

The Commission discovered that in some instances, corporate relationships facilitated abuses.  Some organisations were dismantled as the then regulator of private investigators made clear such relationships would not be tolerated.  These included private investigation agencies that had an interest in insurance adjusting firms and vice versa.  A national insurance adjusting firm, Morden & Helwig Limited (now known as Cunningham Lindsay) dissolved its companion company, Special Investigation Services Inc.  An American organisation, Equifax Services, was the focus of considerable criticism.  

Rumours passed through Insurance companies whose names are fortunately still well known to us that their licenses to operate could be in jeopardy.  Some well regarded defence lawyers worried they might be next to come under the Inquiry’s spot light. 

But somehow, today there exist corporate relationships that would seem to overwhelm what caused concern 27 or more years ago.

· One large, well known Ontario private investigation agency is part of a conglomerate that includes an international company of independent insurance adjusters and a national disability management firm.  At some locations, office space is shared, even between the investigation agency and the disability management firm.  
· A smaller but not insignificant Ontario private investigation agency is now part of an international private investigation company originating in the U.S.A.  It in turn is owned by the world’s largest insurance adjusting firm, headquartered in the U.S.A.  It also advertises disability claims management and rehabilitation consulting.  

· An investigation agency claiming to be licensed in every province of Canada is part of a group that includes an independent insurance adjusting company with offices at many of the same addresses as the investigation agency.  That group additionally includes an entity that offers “custom tracking and reporting of insurance related information.”
A rumour circulates that a fourth private investigation agency, one of a significant size is owned by a Toronto law firm.  In fact, a lawyer who has retired from the practice of law is a member of an investment group that owns the agency.  The fact he is not practicing makes it a non issue.  As a general comment though, it would seem prudent for any client to want to know who owns the agency with whom they placed their trust.  
It is conservatively estimated that combined, the three agencies of concern have in Ontario approximately $15-million in gross billings, probably well more than half of it to the insurance industry for investigative services. 

Information has been received indicating that where adjusting and investigation offices share space; there is open access to the adjuster’s files.  Maybe it is only to look for cases where an insurance company client might have investigation recommended but how does that reconcile with the terms of PIPEDA?  The potential scenario does not become any more appealing if one thinks of an investigator interested in information about a subject who is a client of the disability management firm sharing the same office.  

How could this happen given the findings and recommendations of Mr. Justice Krever?  For that matter, how could it happen in light of the restrictions imposed by the Private Investigators and Security Guards Act, its regulations and the Guidelines drawn by the Registrar of Private Investigators, all in force until replacement August 2007 by the Private Security Investigative Services Act, 2005 and its Regulations.   

The former act forbade ownership of private investigation agencies by independent insurance adjusting firms.  Consistent with that prohibition, the General Guidelines stipulated;
Conflict of Interest

Anyone engaged in the administration of justice or who may have access to confidential information by reason of their occupation or by the nature of their occupation may be considered unsuitable for licensing due to a possible conflict of interest.  The lists below are not to be considered all-inclusive.  Each application [for licensing] will be considered on its own merit.

The following are lists of occupations which are considered to have a potential conflict of interest [for a private investigator’s licence].

The list of 21 occupations or category of occupations includes:

· Barristers and solicitors and their employees

· Doctors, registered nurses& registered nurses assistants

· Insurance agents & adjusters

· Peace and police officers

On November 22, 2007, at a function of the Council of Private Investigators – Ontario Jon Herberman, Registrar of Private Investigators for the Province of Ontario confirmed the new legislation and guidelines, when complete, would include these same restrictions and in the interim were still being followed.  

On December 3, 2007 a letter was sent to the Registrar setting out, with full names of the various business entities referred to in the bulleted paragraphs, details of the three agencies referred to here.  At its conclusion the letter asked:

· Is your office aware of relationships as outlined above; and 

· If so, in general, how are they reconciled with the recommendations of the Krever Commission Inquiry?

On December 19, 2007, this response was received by e-mail: 

Sent on behalf of Jon Herberman, Registrar / Director of the Private Security and Investigative Services Branch

Dear Mr. Urquhart,

Thank you for your letter dated December 3, 2007, inquiring whether my office has knowledge of certain corporate relationships and how they would be reconciled with the recommendations of the 1980 Report of the Commission of Inquiry into the Confidentiality of Health Information (The Krever Commission). 

The Krever Commission Report predates the enactment of existing privacy laws, which now afford significant protection to the confidentiality of health care records. For example, the Personal Health Information Protection Act, 2004, both restricts the disclosure of personal health information by health care providers, as well as the use of that information by those who receive personal health information, but who are not themselves health care providers (e.g., insurance companies). To learn more about how personal health information is now protected, please visit the Ministry of Health website at  <http://www.health.gov.on.ca/english/public/legislation/bill_31/priv_legislation.html>.

Not only have health care privacy laws been greatly improved, but so have the laws governing private investigators. The Private Security and Investigative Services Act, 2005, has replaced the repealed Private Investigators and Security Guards Act. Under the new legislation, private investigators must comply with a Code of Conduct, which requires them to respect the privacy of others, and comply with all laws, including those pertaining to privacy. Penalties have been significantly increased, as have my investigative and enforcement powers.

Thank you again for writing. 

Yours truly,

Jon Herberman

Registrar / Director

The reply does not indicate whether Mr. Herberman’s office was aware before the letter of December 3, 2007 of the relationships he was being asked about.  It is difficult to imagine how it would not, given the questions about ownership on every application for agency licensing or renewal.  Especially with a renewal, provided the boxes are filled, it is suspected little more consideration is given to the form.  

One would expect that before anyone entered into any business relationship of the type described, they would research its acceptability to the Registrar, especially given the limitations stated in the former Act and its Regulations and the Registrar’s Guidelines, even if they were without memory of the Krever Commission Inquiry.  

With Mr. Herberman’s predecessors being caught quite unawares about practices giving rise to the Inquiry, one might also think the entire bureaucracy would be sensitive about such matters for generations to come.

There was no response to an e-mail pointing out that none of the legislation from which solace is taken now was in existence when one or more of the corporate relationships of concern were formed.  It was allowed that perhaps what used to be the case is irrelevant now.  That may explain the lack of any further response.   

In considering this matter it seems one should appreciate first why the abuses giving rise to the Krever Commission Inquiry occurred in the first place; why the Justice made the recommendations he did; and why similar abuses will occur again.  As it appeared those considerations were being overlooked, the Registrar was further e-mailed:  

Two of the three [Krever Commission Inquiry] recommendations quoted were meant to prevent the temptations that will predictably lead to inappropriate behaviors. Such will occur because the information is easily accessible, there is a reward for obtaining it, there is little likelihood anyone will know and there is no history of significant penalty. There are many examples of laws, regulations and guidelines that exist, including in your own Branch, that are primarily preventative, recognizing it is a good idea to keep the fox out of the henhouse...

It seemed to me always that your office's conflict of interest guidelines and the Krever Commission recommendations were meant to prevent largely untraceable, inappropriate access to confidential information.  That is what is being allowed to exist when a private investigator shares offices with an insurance adjuster, etc.  That inappropriate access may never be known.  
It wasn’t legal in the 1970s to put on a white coat and go into a hospital health records department pretending one was a doctor, nor was it to have special telephones answered as if a hospital or doctor’s office, but it was done.  How does that compare to opening a file drawer or accessing a computer while the adjuster or rehab consultant with whom you share the premises is out?  If there is co-operation between individuals in organisations that have a shared financial interest through corporate affiliations, who is to know?  
 

None of this touches on Mr. Justice Krever’s concerns about foreign control in so sensitive an industry.  One of the basis for those recommendations were the difficulties the inquiry had in calling a foreign controlled organisation to account.  

As a private investigator, I would be a laughable choice as a torch bearer for the cause of privacy.  Further, it should not be difficult to identify other than altruistic motivations for a principal of an independently owned agency in making this information known.  But I do value my and my family’s privacy and I know something of human nature.  I am troubled, given the pervasiveness of these relationships and the size of some of the organisations involved, by the likelihood my personal information given to one entity will be accessible by another for a purpose never intended.  

We should all have concerns on a personal level but my primary concern is business related. While there is little prospect of abuses being discovered, one day they will and then what consequences will there be?  

As a private investigator who considers what he does to be honourable, important work, already threatened by an over the top privacy establishment, allowing corporate and physical relationships of this sort to exist threatens the continuation of our industry.  As one who was part of the insurance industry when it fostered such arrangements less than a generation ago, I am incredulous they are being promoted again, with few appearing to care or even having considered the potential consequences.  Neither the insurance nor private investigation industry can afford the bad press this is bound to bring.    

This is an example where a position by clients of private investigators will bring about changes that legislation or even publicity will not.   

Copyright 2008,  William Urquhart
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