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Unmonitored Cameras – Not as Simple as we Might Hope

Since 1994 we have, with many thousands of dollars invested, been employing this technology in a variety of situations, often with good effect but there are limitations that deserve consideration.  Often the camera is concealed in a vehicle that is parked on the subject’s street with a view of the subject’s premises.  Obvious limitations include:

· Not every subject’s residential circumstances are suitable for such an approach; 

· The camera view is fixed, with no changes to be made until evidence obtained has been viewed and needed corrections applied; 

· There are means to overcome climatic conditions to some degree but snow, rain and frost can affect visibility, eliminating it or reducing it to a relatively short period (The better quality camera will adjust to changing lighting conditions, including between a dark night and a bright day); 

· It is not as inexpensive as one might first think considering the logistics of placing a vehicle and later removing it although today’s technology allows a camera to run for much longer periods than was the case just a few years ago; and
· Someone must review the video evidence obtained – it does not necessarily have to be as long as the camera was in place if a motion detector is employed but all action must be scrutinized whether it be of the subject, his brothers or a squirrel.    

But there are other concerns.

Section 264 (1) of the Criminal Code introduces one concern:

No person shall, without lawful authority and knowing that another person is harassed or recklessly as to whether the other person is harassed, engage in conduct …  …that causes the other person reasonably, in all circumstances, to fear for their safety or the safety of anyone known to them.

The conduct referred to includes:

(c) Watching or besetting a dwelling house, or place where the other person , or anyone known to them, resides, works, carries on business or happens to be

In most instances, an investigator’s licensing and the assignment for surveillance in a personal injury matter is the lawful authority for what we do.  However, when an unmonitored camera is used, there is a high likelihood people other than the subject are going to be included in the camera’s view.  Placing the situation in the best light, if the technology is used with discretion, no one would be aware so maybe it could be said there would be no reason for anyone to feel harassed. If the camera is placed carelessly though, it could be a nuisance even if its real purpose was not known.  Eventually, if evidence of consequence was obtained, it would become known.  It might then be a question whether non subjects can feel harasses after the fact.  

We are not lawyers.  We have the technology and we have used it for more than a decade but we think one should consider each case carefully. 

From another angle there is concern a potentially serious complaint of violation of one’s reasonable expectation of privacy is invited each time an unmonitored camera is placed, also due to the camera’s lack of discrimination.  Usual concerns over a subject’s credibility will create a lawful interest for the insurer to conduct surveillance and the claim itself reduces the subject’s reasonable expectations of privacy.  [Milner v. Manufacturers Life Insurance [200] B.C.J. No. 2632 (B.C.S.C.)]  

It is usual that those conditions exist for only one, maybe two people in a household.  The above referenced case, known primarily among private investigators for its finding in favour of an investigator who video taped the subject through her living room window, also provided comment with respect to those caught incidentally on video tape.  A boy not a subject playing on the street had no expectation of privacy but a girl, also not a subject, in a partial state of undress, even though in front of a non curtained window did, partly because she was not a subject and partly because she was in her residence.  

Most of us would alter what we do on our lawn in view of the public when we know we are in view of others and alter it more if we know we are being video taped.  
It is suspected a court would side with those non subjects who complained of having their activities on their front lawn and in their driveway documented for days on end when the party setting the camera up to do that and those who directed it be done ought to have known that documentation would continue uninterrupted no matter what occurred or who was in view.  It may not affect anyone while they don’t know it is happening but what happens to the uninvolved party who later realizes someone recorded all their outdoor activity for three days?  How will that affect their enjoyment of their property after they discover that?  How will they react to unknown vehicles parked near their home?  

These are all very different scenarios from what occurs where video surveillance is controlled and directed by a prudent investigator present.  We think that difference must be given major consideration in each case.  
But unmonitored surveillance still has a place.  We have used it to good advantage in many cases but never as a cost saver or substitute for manned surveillance.  Commonly it was supplemental to manned surveillance, e.g., if the subject had shown himself wary, is his behavior different if no vehicle in which a person might be concealed was on the street?   If the subject has not appeared during periods when surveillance was conducted, 24 hours of unmonitored surveillance of traffic arriving and departing the residence can be insightful.  This view is far less invasive than one that documents everyone and everything as they appear on the property where the subject also happens to live.   
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